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THE VALUE OF ROMAN LAW TO THE AMERICAN 
LAWYER OF TODAY. 

In spite of the progress of legal education in the last decade 
there still lingers in some places that now time-worn belief that 
a knowledge of Roman law is of no use at all in the legal pro- 
fession. 

This view of the present value of Roman law is obviously 
superficial. It is based on the assumption that because the 
Roman state and tribunals perished centuries ago, therefore 
Roman law itself has long been dead also. But this conception 
of the fate of Roman law is historically inaccurate and false. 
The spirit of Roman law did not die, — on the contrary it is still 
very much alive in our midst. It was the majestic and benefi- 
cent Roman law which more than any other single element 
brought civilization back to Europe following the barbaric deluge 
of the Dark Ages. 1 

From Rome we have inherited the conception of Law itself, 
of the State, and of the Family. The high, firm, secure, legal 
position of women in European and American civilization, which 
makes our civilization superior to all other types, is a legacy 
from the Roman law. The Civil Law was the first to work out 
and recognize the equality of woman with man. 2 

The inability of the superficial observer to discern the liv- 
ing Roman law of today is on account of its modern dress: 
instead of its ancient sixth century Latin garb, Roman law is 
now clothed in twentieth century dresses of various patterns, 
such as the Roman-German law, the Roman-French law, and the 
Roman-English law. The past and present in law are inexplica- 
bly woven together. 

But it may be argued that, admitting the survival of Roman 
law into all modern legal systems, what actual concrete, present 
or future professional advantages can now be derived from the 

"See Taylor, The Medieval Mind, 2 vols., London, 191 1. 
* See Chamberlain, The Foundations of the Nineteenth Century, 2 vols., 
London, 191 1. 
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study of Roman law ? The answer is that Roman law should be 
studied fervently with a view to the betterment of our American 
law, which sadly needs improvement and which in so many re- 
spects — particularly by its lack of codification — is greatly in- 
ferior to other modern legal systems. Our system of precedents 
and case-reports is breaking down from its own weight and is 
becoming decadent: 3 how soon must codification take its place? 
We must study Roman law with this aim in view, as have the 
French and Germans, if we wish our law to attain foremost 
rank — its proper station — in the modern world. 

i. — The Ethical Value of Roman Law. — Of inestimable edu- 
cational advantage is the ethical value of Roman law study. An 
acquaintance with the loftiest system of jurisprudence the world 
has ever seen cannot fail to give first of all an enormous uplift 
to character. The Roman jurists breathed deeply the pure air 
of ethics: they taught the never to be forgotten truth that law 
and ethics are very closely related. 

What the world needs today is not more law, but more jus- 
tice. The great danger to our profession is that its ideals are in 
peril of becoming commercialized. In other words the practice 
of law is in danger of becoming a mere trade and losing its 
professional nobility thus accurately described by the Roman 
jurist Ulpian : "When a man means to give his attention to law 
he ought first to know whence the term 'law' is derived. Now 
law 4 is so called from justice: in fact . . . it is the art 
of what is good and fair. Of this art we may deservedly be 
called the priests; we cherish justice and profess the knowledge 
of what is good and fair, we separate what is fair from what 
is unfair, we discriminate between what is allowed and what is 
forbidden, we desire to make men good, not only by putting them 
in fear of penalties, but also by appealing to them through re- 
wards, proceeding, if I am not mistaken, on a real and not a 
pretended philosophy." 5 



3 See Sheppard, The Decadence of the System of Precedent, 24 Harvard 
Law Rev., pp. 298-305. 
'"Jus", in Latin. 
' Digest- 1, 1, 1, pr. and 1 (Monro). 
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To conceive of the value of knowledge as based upon its 
utility for the acquisition of wealth or material success is to 
completely overlook the chief purpose in all education, — namely, 
the development of character as well as intellect. Or as Plato 
said: "The curriculum should be adapted in the most perfect 
manner for the promotion of virtue," — a truth which Milton re- 
stated twenty centuries later when he defined education as "that 
which fits a man to perform justly and magnanimously as well 
as skilfully all the offices of life 6 both public and private. 7 How 
pertinent all this is when we turn to legal education ! The ideal 
lawyer is not one who has obtained the best legal equipment for 
the practice of his profession, if that professional training has 
not developed his character along the lines of what is just and 
right. 

2. — The Intellectual Value of Roman Law. — The educational 
advantage of Roman law study is of almost incalculable intellec- 
tual value because that value is so many-sided. It is a fact that 
the beginner in the law will make as rapid progress by starting 
with Roman as he would if he began with our modern law: for 
in learning Roman law, one learns the elements of law in general 
and therefore of English law in particular. 8 The Institutes of 
Justinian are to be best explained as a common source of the 
fundamental ideas of Anglo-American as well as Continental 
European jurisprudence. 

England and the United States, although not so strongly as 
the countries of Continental Europe and Latin America, are 
today under the dominion of Roman jurisprudence. Anglo- 
American law, like French or German, is Roman law of the 
twentieth century. "It must be owned," said Lord Chief Justice 
Holt, "that the principles of our law are borrowed from the Civil 
Law and therefore grounded on the same reason in many 
things." 9 



'I.e., "duties." 

"On this subject see Sisson, An Educational Emergency, Atlantic 
Monthly, July 1910, pp. 55-56. 
•Bryce, Essays, pp. 895-896. 
* 12 Modern Reports 482; Bryce, Essays, p. 871. 
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A cursory study of Roman law reveals the great extent of 
the debt of our law to it. The American law of Admiralty, of 
Wills and Probate, can show a direct descent from the imperial 
jurisprudence of Rome. From the Civil Law, Lord Mansfield 
introduced into English Common Law our Law Merchant or 
mercantile law. The basic principles of Equity are of Civil Law 
origin. The fundamental doctrines of our law of Persons (in- 
cluding Corporations), and of Property (especially Obligations, 
Contracts and Successions) came from Roman law. Hence it 
is true that knowledge of Roman law is knowledge of our own 
law, for the Civil Law is a constituent part of our jurisprudence. 
The intellectual value of Roman law is rapidly being recog- 
nized by American law schools. Roman law is now studied in 
such leading law schools as Harvard, Yale, Columbia, Chicago, 
Pennsylvania, Stanford. And the Institutes of Justinian, as in 
England, are now a required study for admission to the Bar in 
the American States of Louisiana and Kansas. 10 

Moreover Roman law not only throws a great light upon, 
but has answered for all time that vexed question of the right 
method of law study. The wonderful acumen and thorough 
training of the Roman lawyer were thus acquired. He began 
and spent nearly all of his first year of work by study on elemen- 
tary legal treatises. The Institutes of Gaius and of Justinian are 
models of precision and lucidity with which we have nothing 
to compare in English law. In his second and third years the 
Roman law student devoted himself to the study of leading, 
illustrative cases in all branches of the law. The Digest and Code 
of Justinian are replete with reported decisions of cases. 11 The 
Yale method of law study closely resembles the Roman: first 
the study of legal treatises, and then the study of cases. To study 
law by cases did not originate in the United States in recent times. 
There is also a very practical side to the intellectual value 
of Roman law study in that it greatly assists the acquisition of a 
correct style of legal expression. Does not the possession of a 

"See Rules for Admission to the Bar, West Pub. Co. (1909). 

" For details of the Roman law course in Roman law schools, see Const. 
Omnem, and my article on The Study of Law in Roman Law Schools, 17 
Yale, Law Journal, pp. 499 el seq. 
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correct style help a lawyer? The style of the Roman jurists is 
simple, clear, brief, terse, nervous and precise. In the matter of 
legal expression Roman jurisprudence is far superior to the 
Anglo-American, and is worthy of imitation in this respect. 
It should not be forgotten that "Law," as Sir Henry Maine 
says, 12 "is the chief branch of Latin literature; it was the only 
literature of the Romans which has any claim to originality; 
it was the only part of their literature in which the Romans 
themselves took any strong interest and it is the one part which 
has profoundly influenced modern thought.' 

There is another educational benefit of great intellectual 
value derivable from Roman law study, — the complete compre- 
hension of the true nature of private law. The Romans were 
the first "to perfect a completed system of private law," 13 — a 
jurisprudence which has best approximated the conception of 
what private law would be if the legislator were perfectly wise. 

But the intellectual value of Roman law study offers another 
liberalizing opportunity: it leads to the comparison of Roman 
and Anglo-American law. It is a great privilege which we have 
of placing Roman and our law side by side for parallel compari- 
son in order to cultivate the philosophical spirit of inquiry. 
This results in stamping upon the memory that law is the subject 
of a science. For instance, it is truly scientific to study the cen- 
tralizing movements of the Roman law in order to throw light 
upon the question of how to behave with regard to the tendency 
in the United States to centralize the constitutional power of the 
Federal Union. 14 

Again, in dealing with rules of private law, if the American 
and Roman rules as to a doctrine of law differ, the student is 
led to ask why: this gives him a better view of the origin and 
range of the American rule by perceiving wherein it varies from 
the Roman, or perhaps the Roman rule will seem the more 
just. Moreover, there is a most useful field for comparative 
study of Roman and Anglo-American law along this line, — to 

"Early History of Institutions, p. 308. 
" See Lefroy, Private Law, etc., 20 Harvard Law Rev. 606. 
"Leonhardt, American Remembrances of a German Teacher of Roman 
Law, 18 Yale Law Journal 584. 
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observe the effect upon each jurisprudence of the different con- 
ditions of society under which the Roman and English systems 
developed. For Roman law was the product of a highly civilized 
people secure for centuries in the enjoyment of peace within 
their borders; while the English Common Law is the product 
of a people emerging from barbaric conditions of society, fond 
of strife — it is non-philosophical and ethically harsh, the very 
opposite of Roman law. 

Perhaps the crowning feature of the intellectual benefit of 
Roman law study is a perception of the historical value of Ro- 
man law. In his Valedictory Lecture Professor James Bryce 
most lucidly remarks that "the Roman law is indeed world- 
wide, for it represents the whilom unity of civilized mankind. 
There is not a problem of jurisprudence it does not touch : there 
is scarcely a corner of political science on which its light has 
not fallen." 15 

With this great truth should be carried the fact that the 
Roman social system more nearly resembled our own of today 
than ours does that of England two hundred years ago. Notice 
some of the resemblances of Rome to us: At Rome the free 
man constituted the State; there were no distinctions of rank 
except such as tenure of office temporarily gives; ownership of 
land was allodial or absolute; land was freely transferable; in- 
tercourse between the Roman provinces was easy and frequent; 
and the face of the Roman Empire was dotted with rich and 
populous towns and cities. 16 

And Roman life and the fall of Rome are and have been 
an object of comparative study to the modern world. Authors, 
teachers, preachers, lawyers and even rulers constantly draw 
upon Rome to substantiate a position taken as to some doctrine 
or theory of an economic, political, social, legal or moral nature ; 
the evidence of this is enormous and shows no diminution of 
bulk or interest. 

For instance, the English Professor Petrie, in attacking 
trade-unionism, declares and offers much evidence to prove that 

"Essays, p. 898. 

" See Morris, History of the Development of Law, p. 186. 
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it, and not slavery and vice, wrecked the Roman Empire, and 
will wreck the modern world if it is not careful. 17 Says another 
publicist: 18 "Rome again can teach us . . . that social- 
ism in many of its forms has actually been tried, and that it 
drained the state of industry, energy and vitality; that it is 
dangerous and disastrous to encourage the unfit at the expense 
of the fit and thrifty ; that it is a very false economy to pillage 
the rich in the supposed interests of the poor; and that finally 
a bureaucracy is the worst of human plagues ... the tax 
gatherer was more destructive to the Roman Empire than all 
the barbarians together." If our civilization is indifferent to the 
ideals and warnings of past civilizations, especially those of Rome, 
it can never reach a very high type. 

3. Other Professional Advantages. — For a twentieth cen- 
tury lawyer who wishes to reach the front rank of his profes- 
sion an acquaintance with the Civil Law forms today a highly 
important element of his necessary legal equipment, and will 
have to be obtained either before or after admission to the bar. 
We have already noticed the great debt of Anglo-American law 
to the law of Rome, and that knowledge of the Roman law is 
knowledge of our own law. More than this, as a country we are 
now repeating the activity of Rome in legislation. The develop- 
ment of our American law into jurisprudence has been, especially 
during the last century and a half, most usually by a return to 
the Civil Law of Rome. And this returning is still in progress. 

The most striking illustrations — and there are many — are 
these three : ( 1 ) The feudal Common Law ideal that husband 
and wife are one and that that one is the husband, has been repu- 
diated in nearly all American States. Married women have now 
restored to them the power to control their separate property in- 
dependently of their husbands. And this is simply the re-enact- 
ment of the doctrine of Roman law as to the freedom of married 
women. (2) Every American State has laws of inheritance 
similar to those of Rome. (3) The most pressing terrible 
necessity of our times is how to frame out of the gigantic mass 

"Janus in Modern Life, 1907. 

" London Spectator, Sept. 25, 1909, p. 450. 
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of our reported case law an organized body of rules, — in other 
words how to codify our law. All civilized countries of the 
world, except Great Britain and the United States, have followed 
the example of Rome and codified their law, — France, Germany, 
Spain, Italy, Austria, the Latin-American States and Japan have 
adopted the Roman Emperor Justinian's solution of this problem. 
Our lawyers are being driven — whether they like it or not — to ex- 
amine the means and results of codification. In the future — the 
immediate future — those in the legal profession who can do this 
work will reap its rewards. 

But a knowledge of Roman law is bringing from another 
direction a professional advantage which is constantly increasing. 
Speedy and frequent communication makes the world rapidly 
grow smaller. Law business of an international character is on 
the increase in our large cities, especially those along the Atlantic 
seaboard. Not only does Roman law throw light upon many 
of the doctrines of international law, 19 but it is the key which 
unlocks the legal systems of modern continental Europe as em- 
bodied in their Modern Codes. These codes have been imitated 
in the New World and in Asia. The professional benefit arising 
from a familarity with the Modern Codes is self-evident. 

The very exigencies of our national life are forcing us to 
take notice that the law of our colonial dependencies of Porto 
Rico and the Philippines, and of our ex-ward, Cuba, is Spanish 
(t. e., Roman-Spanish) law. Finally no one can intelligently 
practise law in the American States of Louisiana, Texas and 
California, or the Canadian province of Quebec, without a 
knowledge of Roman law, out of which French and Spanish 
jurisprudence have been carved. 

Charles P. Sherman. 

New Haven, Conn. 



" See Phillipson, The International Law and Custom of Ancient Greece 
end Rome, u vols. London, 191 1. 



